
Circular 230 Written Advice Flowchart

Written advice (including e-mail) concerning
one or more federal tax issues?

Not addressed by Final Circular 230
Regulations (may be covered under other
provisions in Circular 230).

Concerning either:
(1) a listed transaction (or same/substantially similar to), or
(2) a transaction with the principal purpose of tax avoidance or evasion?

Concerning a transaction with a significant purpose of tax
avoidance or evasion which is ALSO either:

(1)     a reliance opinion (concluding at a confidence level of more
         likely than not on one or more “significant federal tax issues”)
(2)     a marketed opinion (will be used by others in promoting,
         marketing, or recommending a transaction to one or more
         taxpayers)
(3)     subject to conditions of confidentiality; or
(4)     subject to contractual protection?

1)  Does the advice concern qualification of qualified plan, or
2)  Will the advice be included in documents filed with the SEC?

Addressed by separate
proposed regulations

Does the advice concern
original issuance of state/local
bonds?

“Opt-out”: Is the advice a Reliance or Marketed
Opinion with prominent disclosure warnings?

Advice does not need to
address all relevant
federal tax issues.
Continue.

“Opt-out”: Is the advice a limited scope
opinion and not a Marketed Opinion?

Is the advice “preliminary” (is there a reasonable expectation
that subsequent advice, subject to these rules, will be
provided); “negative” (does not resolve any issue in the
taxpayer’s favor); or “post-filing advice” (addresses an issue
already reported on a filed return)?

SUBJECT TO HEIGHTENED “COVERED
OPINION” REQUIREMENTS OF SECTION 10.35

ONLY SUBJECT TO “OTHER
WRITTEN ADVICE” REQUIREMENTS
OF SECTION 10.37

Must not base advice on unreasonable factual or legal
assumptions (including as to future events).  Must not
unreasonably rely upon representations, statements,
findings or agreements.  Must consider all relevant facts
that the practitioner knows or should know.  Must not take
into account the possibility that a tax return will not be
audited, that an issue will not be raised on audit, or that an
issue will be resolved through settlement if raised.
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